THREE AUSTRALIAN LEGAL DECISIONS IN AUGUST 2009

1.  Supreme Court of NSW 6 August 2009

 Judgment of McDougall in Hunter and New England Area Health Service v A [2009]

Mr. A was a Jehovah’s witness, who had created one year before, while mentally capable (competent), an advance directive which refused “procedures involving the medical use of [his] own blood”.  Mr A developed septic shock and respiratory failure, and renal failure and his life was being sustained by mechanical ventilation and renal dialysis.  The hospital sought a declaration as to whether the advance directive compelled the hospital to withdraw treatment.

“This case is concerned, at the level of principle, with the right of a capable adult to refuse medical treatment, and, at a particular level, with the question of whether the advance care directive … was a valid exercise of that right”.

The judge determined that it was.  He said “If an advance care directive is made by a capable adult, and is clear and unambiguous, and extends to the situation at hand, it must be respected”, and “it is not necessary, for there to be a valid advance care directive, that the person giving it should have been informed of the consequences of deciding, in advance, to refuse specified kinds of medical treatment”. This decision was based on common law, there being no statute law regarding this matter in NSW.
He stated “I accept that the result of withdrawal of dialysis will be to hasten Mr A’s death.  That is a consequence of the decision that he made [in advance] …What my orders did was recognize his right to make that decision”.

In the course of his judgment, McDougall J cited decisions from a variety of other Australian and international courts (including the UK, Canada and USA).

Cardozo J (New York, 1914).  “[e]very human being of adult years and sound mind has a right to determine what shall be done with his body”.

King CJ (SASR 1983).  “the paramount consideration that a person is entitled to make his own decisions about his life”.

Robins JA (1990).  [a] competent adult is generally entitled to reject specific treatment or all treatment, … even if the decision may entail risks as serious as death and may appear mistaken in the eyes of the medical profession or of the community. … it is the patient who has the final say on whether to undergo the treatment”.  This encompassed the right “to make choices that accord with their own values regardless of how unwise or foolish those choices may appear to others”.
Lord Donaldson (1993).  Where there was a conflict between a competent adult patient’s right of self determination and the interest of society in the preservation of life, the individual patient’s right was paramount.  “The patient’s right of choice exists whether the reasons for making that choice are rational, irrational, unknown or even non-existent”.
Butler-Sloss CJ (1993) “A decision to refuse medical treatment by a patient capable of making a decision does not have to be sensible, rational or well considered”.

Staughton LJ (1993)  “[a]n adult whose mental capacity is unimpaired has the right to decide for herself whether she will or will not receive medical or surgical treatment, even in circumstances where she is likely or even certain to die in the absence of treatment”.

Robins JA (1990).  “[i]ndividual free choice and self-determination are themselves fundamental constituents of life.  To deny individuals freedom of choice with respect to their health care can only lessen, and not enhance, the value of life”.

Lord Goff (Bland 1992).  “the principle of the sanctity of life must yield to the principle of self-determination”.

McDougall J concluded that “recognition of the right to reject medical treatment does not depreciate the value of life.  In a free and democratic society those attributes [of life] include the right of autonomy or self-determination.
He indicated that consent was vitiated if (1) the individual was not capable, (2) consent was obtained via duress, (3) consent did not extend to the particular situation, (4) there was ambiguity or uncertainty.

McDougall J indicated that the absence of adequate information at the time of completion of an advance directive did not invalidate the directive.  He also observed that “not all those who execute advance care directives are legally trained”, and indicated that excessive legal scrutiny or speculative analysis should not be directed at the words of the directive.
The judge did state that the decision was NOT a recognition of a “right to die”.  This is clearly true in law, if not in logic.

2.  Supreme Court of WA 20 August 2009
Judgment of Martin CJ in Brightwater Care Group v Rossiter [2009]

Christian Rossiter is a very high quadriplegic since 2004, maintained with a tracheostomy and a PEG tube.  He is totally dependent.  He is neither terminally nor is he dying.  He could continue to live for many years.
He has stated on many occasions that he wishes to die.  Because of the limitations upon his movements he lacks the physical capacity to bring about his own death.  He has therefore directed staff to discontinue the provision of nutrition through the PEG.  Mr Rossiter is aware that he will die from starvation if hydration and nutrition is no longer administered.  The court determined that Mr Rossiter has full mental capacity. 

Martin CJ determined that Mr Rossiter has the mental capacity necessary to make an informed decision in respect of future provision of treatment … and could do so with a full appreciation of the consequences of that decision.  Martin CJ recognized the well-established common law principle of the right to autonomy or self-determination.  He also recognized that an individual with full capacity is not obliged to give consent to medical treatment, even if the failure to treat will result in the loss of the patient’s life.  This principle applies without regard to the reasons for the patient’s choice, and irrespective of whether the reasons are rational, irrational, unknown or even non-existent.
Martin CJ also referred to the relevance of advance directives (established by the Acts Amendment (Consent to Medical Treatment) Act).
Martin CJ cited a number of cases from other jurisdictions, including the UK, Canada, New Zealand and the USA, which have established these principles in common law.
Martin CJ was asked to determine the legality of providing palliative care to Mr Rossiter following the withdrawal of nutrition and hydration.  He confidently asserted three principles.

First, that the legal rights and obligations relating to the provision of palliative care are unaffected by the circumstance that the occasion for the provision of that care comes about as a consequence of Mr Rossiter’s withdrawal of consent to the continuing provision of other medical treatment, namely, the provision of nutrition and hydration.  His treating doctor’s rights and obligations are no different to the obligations which attend the treatment of any other patient who may be approaching death.  Second, if palliative care is administered with the informed consent of the patient, it does not have the intention of causing or hastening death.  Third it is unlawful for a doctor to administer medication for the purpose of causing or hastening the death of another person.
3.  Supreme Court of ACT  28.8.09

Judgment of Higgins CJ in  Australian Capital Territory v JT

JT is a 69 year old man suffering from chronic paranoid schizophrenia for many years, and who was not responding to maximum therapy.  He was obsessed, for 4 years, with the belief that starvation would bring him closer to God.  His self-starvation had become life threatening – he was physically resisting naso-gastric feeding.  Physical restraint had been employed in order to feed him.  He was mentally incompetent and the Public Advocate was his guardian.  His medical carers (geriatrician, psychiatrist, and GP) described his ‘artificial feeding is likely to be resisted and, save in the short term, likely to be ineffectual, unless delivered… by PEG”.  His carers did not recommend PEG feeding and sought the Court’s declaration that it not be employed, and that “a simple palliative approach” be adopted.  The judge commented that meant “avoiding euphemisms, to allow the patient to starve to death whilst easing the suffering associated therewith”

Essentially this was an argument based on futility, but not put strongly and simply in those terms.  The argument was complicated by an opinion from the Canberra Hospital Clinical Ethics Committee that “as JT was accepting of death, his mental state indicating capacity to consent should be ignored and his ‘wishes respected”.  The public Advocate did not oppose JT’s physicians request to refrain from artificial feeding. 
Higgins CJ cited precedents from other Australian states, NZ and the UK.

Higgins CJ that, in this case, provision of nutrition and hydration “will provide a benefit, in the sense that life will be maintained, albeit, that it will to an extent derogate from the patient’s dignity”.  He quoted Bland _ “though the patient’s best interests were in being kept alive, that objective had disappeared due to the hopelessness of his condition.  Efforts to maintain life were … futile”.
Higgins CJ concluded “If JT were competent to refuse treatment the situation would be otherwise.  He is not.  Thus the Territory is no more entitled to refuse treatment to JT than any other person in its care who is unable to refuse it.   It remains, of course, a matter of clinical judgment whether any proposed course of treatment would be medically feasible”.

Thus Higgins CJ seemed to find in this case that the argument for futility was not sufficiently made to allow withdrawal of feeding, and was suggesting that PEG feeding be provided if feasible (“on the evidence so far presented”).
One wonders what the outcome would have been if the matter had been brought to court by the Public Advocate, who would presumably have had the authority to refuse treatment, supported by the physician’s strong statement that further treatment was highly likely to be futile.
CONCLUSIONS

1. Because the Justices in all three cases cited precedents from other jurisdictions, both Australian and international, it can be accepted that these decisions have significant impact in other Australian states, and potentially, other English-speaking jurisdictions.  

2. The principle of autonomy and self-determination, to determine what happens to one’s own body, even if such decisions result in death, is paramount.  Autonomy trumps sanctity of life.
3. An advance health care directive, created by a capable individual, must be respected if it applies to the situation at hand.
4. Doctors must provide palliation of symptoms caused by the refusal of treatment, even if that refusal of treatment will be likely to result in death.
5. A person does not need to be terminally ill or dying to make a decision to refuse treatment which will almost certainly result in his death.
6. The court did not seem to regard a decision to refuse treatment thus precipitating one’s own death as suicide.  It did not seem to regard medical assistance (palliation) to achieve that end as criminal.
7. Such a decision, if made by a capable person, need not seem to be rational, nor did the person have to be fully informed (in the case of an AD) about the consequences of refusal.
