Day 1: Monday, November 14, 2011

The first day of the Carter trial began before a packed courtroom at 09:45,

with the Sherriff holding about 10 people back in a corridor until seats

were available. After the opening arguments, there was cross-examination of

Dr. Linda Ganzini, staff psychiatrist at Oregon Health Sciences University.

Dr. Ganzini is an expert witness for the plaintiffs. Her affidavit is 28

pages long, plus another 324 pages of material about her many scientific

papers. 

Dr. Ganzini testified about her research conducted before and after

implementation of the Oregon Death With Dignity Act. Much time was spent

discussing the characteristics of people who request assisted dying and go

on to die by ingesting a lethal prescription. Oregon’s experience in 525

assisted deaths from 1998 - 2010 shows that the vast majority of patients do

not show symptoms of Major Depressive Disorder. Regarding the worry about

undue influence to pressure people to die, Dr. Ganzini noted that families

usually more likely to oppose loved ones who wish to end their lives. She

said that people who ask for the lethal prescription are very often ‘rugged

individuals’ who resist being cared for by others: they would rather die

their own way than by their disease.

The Attorney General of Canada and Attorney General of British Columbia

focused on what they considered to be weaknesses in the Oregon approach,

particularly with regard to screening patients for mental disorders. For

example, it was speculated that a patient might not have a mental disorder

at the time of application for a lethal prescription but might develop

mental disorder a few weeks later. Dr. Ganzini agreed that this was a

distant possibility, but terminally ill patients are seen several times a

week by various professionals who have many opportunities to see the onset

of diminished mental capacity.

At the end of the day Madam Justice Lynn Smith asked Dr. Ganzini if the

Oregon Death With Dignity Act could be improved. Dr. Ganzini noted that the

system does not pretend to be perfect and that its practices have evolved

over the years. She told the court that when a problem is identified,

that’s an opportunity to improve the system, not to scrap the law.

Day 2: Tuesday, November 15, 2011

Tuesday’s expert witness was Dr. Douglas McGregor, Regional Director of

Palliative Care for Vancouver Coastal Health Authority. Dr. McGregor was a

witness for the AG of British Columbia and his affidavit was 14 pages long,

plus another 192 pages of material that mostly covered palliative care

policies and procedures.

A primary issue in Dr. McGregor’s evidence was palliative sedation, which

is a final resort practice where a terminally ill patient with complex

suffering is sedated for several days until they die. In palliative

sedation, a patient is not normally given fluid or food, and they die after

a few days. In theory, a patient in deep palliative sedation does not

experience awareness and therefore does not suffer. Dr. McGregor said that

he promises his patients that if their suffering becomes severe, he will not

give them assisted death but he will offer palliative sedation.? Dr.

McGregor opined that assisted death is not the right thing for society.

Counsel for the plaintiffs introduced Dr. McGregor to two papers that

question the effectiveness of palliative sedation. One study in the Journal

of Palliative Medicine said that Awareness can occur in up to 17% of those

undergoing conscious sedation. Seventeen percent of individuals who undergo

palliative sedation fail to have symptoms relieved by sedation. This can

cause a sense of helplessness, acute fear, and panic. Another very recent

paper from the Journal of Medical Ethics put to Dr. McGregor argued that the

palliative technique of voluntary refusal of food and fluid with sedation

may actually represent a cruel and inhumane method of terminating life and

that it may inflict additional harm and suffering.

In light of the above articles, Dr. McGregor was asked if he could agree

that he should no longer promise his patients that he could rid them of

suffering though palliative sedation.? Dr. McGregor said the journal

articles were news to him and conceded, “I’ll have to think about that”.
